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:'hiirinan Michael K. Powell 
I e<:srnl ('Nmimunications Commission 
14- i ~ I '  ' <tree[, S .W.  
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445 1 2 ' ~  Street, S.W. 

Commissioner Kevin J. Martin 
Federal Communications Commission 
445 1.2 '~ Street, S.W. 

Re: Ex Parte Communication in CS Docket Nos. 98-120, 00-96 & 00-2 

[ k l r  .~'!iainnan Powell and Commissioners: 

Gernstar-TV Guide International, Inc. ("Gemstar"), recently completed a round of 
! i e i l ) l u  a i d  informative expur la visits wi th  the offices o f  each of the Commissioners and with 
!he C;cner;il Counsel concerning inclusion of electronic program guides ("EPGs") in the 
d ~ t  n i [ io i i  o1"program-related" material that is entitled to camage by cable systems under the 
' + ,?  ( ' h i e  ,Act and the Commission's rules in the digital context. In those visits, we found wide 
.,ppreci.ition of the benefits that independent digital EPGs confer on the public and of the 
j oiitr!butions they make to a competitive marketplace and to the deployment of advanced 
i ~ h n ~ > l ~ g v ~  to all Americans. There was also recognition that: ( I )  Congress gave the 
( 'o i i i i ' i iwon substantial leeway to adopt a test for program-relatedness appropriate to the digital 
I~>ti:c<t aiid (2)  as the Commission intended when i t  adopted must carry regulations, the test for 
Jercnniniiig program-relatedness must flexibly accommodate technological advances, which 
,112 tal ttt'L.ourse is. We also encountered a number of thoughtful questions, which this letter 
d d r c , s s  

oursfion: 
purm:;es .Nfrhe cable camage issue? 

..In> __ wcr :  
P:c~. I~~ ' I  aiong with a digital broadcast signal at times when bandwidth use i s  low, to be called up 

How does digital EPG technology differ from analog EPG technology for 

In the digital world. an EPG is assembled from data transmitted to the television 
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: a i r l i  cpcrators. Surely, in the digital context, where Gemstar’s EPG data occupies an 
:n!in,rcsirnal amount ofcable capacity, a digital EPG represents the kind of innovation and 
< ! ~ ) l i ~ t i o r i  in technology that the original WGNstandard was intended to accommodate and that in 
m:)l>:nieiiting the 1992 Act the Commission said it would accommodate.6 Thus, the definition of 
;)r!iyiain-reiatedness spelled out by the lVGNcourt and adopted as guidance by the Commission 
! I I  ,mp;enienting Congess’s mandate i s  not a barrier to, but rather supports, a holding that digital 
EPG- arc program-related. Furthermore. the intent of the must carry requirement is to preserve 
-‘o!is:inier access to all free, over-the-air broadcasting. EPGs facilitate, and in the digital 
?n<,  tioiiment are essential to providing, viewer access to all broadcast programs in furtherance of 
!h:, >~a tu io ry  goal. Allowing cable operators to disable an independent EPG would undermine 
th:! l ~ ~ r p o s e .  

Question- 
:n:xiidIion about programs other than the program in which they are displayed, why didn’t it 

If Congress intended for cable operators to carry EPG services that include 

t : !e  t c m  “programming-related material” instead of “program-related material”? 

I i iswrr :  
i hL,reforr. in  order to be entitled to carriage, an EPG may only display material related to the very 
i p y m n  then being broadcast. But as demonstrated above, when Congress used the term 
xi ~r~rn-i .elated in the 1992 Cable Act, the term had been defined in the 1982 WGNcase as 
. ~ x l w ~ ~ l ~  including information not only about the particular program in which the material was 
c i i i p l ~ \ . z u  but also about future programming. Thus, the concept ofprogram-related, on which 
;‘ongress relied, did not distinguish between “program” and “programming.” The Commission 
!la$. 1:kcw ise used “program” and “programming” interchangeably, sometimes defining an EPG 
1s .in ,’cleztronic program guide” and other times as an “electronic programming guide.”’ 
Vcithe1 Congress nor the Commission has made a distinction between these two terms, and there 
) s  iieither legislative mandate nor other justification to resolve digital television policy based on 
: h i ,< ii I s t i I I C  t ion. 

The premise of this question is that “program-related’ connotes singularity, and 

5. ,: ~ / d i  1>’34 Alter the 1994 hielsen source codes decision, the Commission did not evaluate the program- 
<l,jiei!ii<.s> ,,f content again until 2001, when 11 too resmctively applied the WGN factors to d e t e m n e  that 
i c in : ,Jr  s advanced analog EPG was not program-related. See In re Gemsfur Inrernaiional Group. Lld. and 
:t > ‘ I A , , I ,  L ) ,  wlopmmi  Curp.. Perriron Jur Special Rdie f  Time Wurner Cable, Petrrronfor Declaratory Ruling, CSR 

:5 ’5 - :  m d  CSR 5698-2, Memorandum Opiniori and Order, 16 FCC Rcd 21531 (2001) (“Gemslar MO&O”). That 
10 ; i 8 > r i  is , * i i  reconsiderarion. 

T ! h b  I >  cspscially so in light of the fact tha t  Congress directed the Commission to adapt its camage rules to 
!il . l n . m ) d a r e  digital technologies See 47 U S . C  5 5?4(b)(4)(B). 

( V I , , ~ I Q  n r e  Revieu, oj’lhe Cmnmir.vion .s Rules irnd Policies Aflectrng /he Conversion lo Digirol Television, 
III 1 k ~ u n  and Order and Second Memoranduni Opinion & Order, FCC 02-230,n 52 (rel. Aug. 9, 2002) (UShg 

:iic 2 r i 1  ‘~:!<crronic program guide”) and Grmirur .MO&O, 16 FCC Rcd a t  21532 (same), with In re Annual 
r \ w f l i  4 rhe Srolus o/-Comptvition in lhr Murkrr/ur D e l i v e ~  o/ Video Programming, Notice of Inquiry, FCC 

: ‘ 2  7 s  7 I ’CC Rcd 11579, 7 23 & n 20 (rel. lune 14. 2002) (using the term “electronic programming guide”) and 
:? I  ’ . otriiiye d t h e  Transmurion.v o/Digitnl Teleui.sion Broadcosi Srarions; Amendment IO Part 76 of the 
, ‘ h m  \>io!, ‘ Y  Rides. Yotice o f  Proposed Rule Making, 13 FCC Rcd 15092, 15 129 (1998) (same). 
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Qrrestion: 
i t  I I r e  Independent. over-the-air programming guide? 

.- i ti ,r wer: Lnlike cable operators' proprietary EPGs, which are available to subscribers only 
;h:~)c$ i h l e  set-top boxes, Gemstar's EPG service i s  available for free to any viewer who 
:ILI~ ch isec  a Gemstar-equipped television receiver. Pass through of the enabling data over cable, 
ho,-vtLrr.  !s critical. If cable operators block that data, it will result in the unavailability of this 
w. I i t i '  i q  consumers. This is because of the following: the chip that enables access to 
:icin.,t;ir's EPG service is installed in  receivers by manufacturers to be purchased by consumers 
, t v l t ~ )  Itsire a n  independent EPG. I fa  cable operator does not carry the guide data transmitted in 
gri atiusttrs'  signals, the guide will not work, and consumers who purchased receivers equipped 
, .vi lh  :.<mistar's y i d e  functionality will return them to the point o f  purchase. When consumers 
: m i n i  civers, manufacturers may cease installing enabling chips in their sets nulionwide. For 
cx.;trpie. jeveral years ago, Time Warner began stripping Gemstar's EPG data from broadcast 
signais i n  Columbia, South Carolina. Although this action affected only a fraction of one percent 
, . i f ' h c .  population of the United States, some manufacturers reacted by deciding not to produce 
'ukirt: glide-equipped models, resulting in the unavailability of any program guide to cable- 
-ea.l\ m d  over-the-air customers nationwide who purchased sets from them. Still other 
:n.~ni:tncturers might have taken the same step, but Time Warner, under threat of possible FCC 
~ I C ! ' ~ ! ? .  reinstated camage o f  the EPG data. 

Question: 
>ailir e1'fe:t as noncarriage by cable operators? 

.4n,ner: Cable consumers frequently purchase EPG-equipped sets because they often 
. :ai 'no~ receive the cable guide (especially if they have cable-ready sets). By contrast, DBS 
Lo!!j~,ii!ers always have access to a guide through the DBS provider. Therefore, they will not 
N-etbini sets to retailers and thereby trigger decisions by manufacturers to cease equipping sets 
.vi!h i;lJGs: 

Qrresriun: 
itripping EPG data from broadcasters' signals? 

4rr.swer: 
q u i d  to implement the Communications Act.8 In the second place, although no cable 
,.)prrators dre stripping at present, Time Warner has stated on the record that it has stripped 
&nsiar':. EPG data and indicated its intention to strip i t  in the future.' As discussed above, all 

Why is prohibiting the stripping of EPG data necessary to preserve the existence 

Why doesn't noncamagc o f  Gemstar's enabling data by DBS providers have the 

Why should the Commission step in now ifno cable operator is currently 

In the first place, the issue has been primed for decision, and the Commission is 

~ 

1 1  , , i c ! l  citablished that the Commission may adopt measures to mitigate the probability !hat an entity wil l  engage 
, ) I  ~ t i : ~ r n p e i i t ~ v c  behavior. The FCC has long recognized that "to promote the policies of rhe Communications 

' '~ ' '>e"i  0 :he Transfer of Conrrol oflicenses andSeciion 2 / 4  Auihorizar~ons b.v f i m e  Warner Inc. and Amerlca 
TrunA$?Trr-ors. 10 4OL Time Warner lnc. Transferee, Memorandum Opinion and Order, 16 FCC Rcd 

!,ii '. t 5 V - 7 0  (21101) (quoting Unried Srares Y Souilrwcsiern Cable Co., 392 U.S. 157, 177 (1968)). 

\ . - ,  I , ;. , ILI: 'plan i n  adbance of foreseeable events instead of waiting to react to them.'" In  re Appbcarionsfir 

:n , ' * I C  

S( ' 1 i't:er From Marc Apfelbaum. Senior Vice Presidenl & General Counsel, Time Warner Cable, to Stephen A 
' . L r l . ~ d s s t ~  Exrcurive Vice President and General Counsel, Gemstar Development Coporation. at I (June 15 ,  
!:o:.rli-ucd 1 
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~ 1 1 ~ 1  1 3  equired for consuniers ~ over-the-air viewers and cable subscribers - to  be denied access 
ro .if: EP( I is for Time Warner to begin stripping in a single market. Moreover, in the digital 
. ~ v o r l ~ l ,  an EPG will be essential for navigating the huge number of available channels, some of 
wk!ic'i .nJq inot exist for part of the broadcast day. If Gemstar, the only provider of an 
tncepeindent digital EPG, is driven out of Time Warner's markets, it would result in a snowball 
2ft:c: Kcciever manufacturers would stop producing guide-enhanced sets. At the same time, 
,)tl:er ZlSOs could follow Time Warner's lead and give preference in their proprietary guides to 
: h < i r  Liwn channels over those of broadcasters and other programmers. Moreover, failure of 
.,able >yslzms to strip EPGs in an environment where there are few digital sets in subscribers' 
:iniiirs and wherc the question of whether EPGs should be protected by a carriage obligation is 
-x id~n :  hefore the FCC is hardly indicative of what cable might do if exempted from these 
, ib i I y .it i nns, 

Failure to prohibit stripping of EPG data would also be inconsistent with the 
;x~ ip tw ( I <  the statutory camage requirement itself. It would leave over-the-air broadcasting 
lbeiiind technologically in an environment (digital) where EPGs will be vital because of the 
muitipl~ciiy of services and would thereby ihreaten the continued vitality of over-the-air 
!5roadcast!ng. Additionally, the carriage rules are intended to ensure not only that cable operators 
do !ncmt disadvantage broadcasters, but  also that cable subscribers receive via cable what over-the- 
JII vircwers receive via an antenna. To the extent that over-the-air viewers with equipped sets are 
,ibi: i i c  rcceive Gemstar's EPG. cable subscribers who purchase the same sets should also have 
dvLtil;:ble io them that same functionality. 

Quessriorr: Doesn't prohibiting stripping impose a burden on cable operators? 

.A!l.vwr: Prohibiting stripping does not perceptibly burden cable operators because they 
rnu.;t falie affirmative steps (and make equipment investments) to strip out EPG information. 
'blt>rc,.)\ er. the amount of cable capacity they recover is miniscule (0.004 of a single channel). 
LVI-~iI~: cable companies have complained about carrying this data, the fact is that digital 
~c.c .~ i t i~~ lugv allows them to transmit 19.28 Mbps from a broadcast station into a stream capable of 
i 'd l '  y ' n s  26.97 Mbps, leaving 7.69 Mbps of digital capacity unused. This frees them to add at 
Icaht .ire, m d  possibly two or more, standard-definition video streams along with full carriage of 
i h c  ori+nal broadcast stream without trouble. When one considers that the transition to pure 
di?  tal lraiisrnission will relieve cable operators from having to modulate their basic or extended- 
hasic Imrups into analog, the amount of additional capacity is multiplied. None of this would be 
ihitarted b y  a prohibition against stripping EPGs, since the EPG data would be in the 
hroddcasters' video stream. Moreover, passing through Gemstar's digital EPG data does not 
i ZC/,II re e\i!ra equipment. 

~ I J ( , ' ' I  i h i i i i g  rhar Time Warner has temporarlly >upended stnppmg but that 11 "expressly reserve[s]" 11s rlght to 

I W  ri( \iripping in rhe future) 
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Quesdon; 

.4nsn,er: 
J a i i  Despite the fact that the amount of cable capacity used by carriage of Gemstar's analog 
FP'.; .;enice is also very small (0.008 o f a  single channel), the amount Time Warner billed 
$;emritr  is more than % I O  million, which is 200 to 1,600 times more, proportionately, than the 
.ini,mnl I[ charges for leased access capacity in accordance with FCC guidelines. This pricing 
,.w.IIJ !io1 allow Gemstar to remain in business. Consumers in both cable and non-cable homes 
~ \ w l c j  Iosc out, because they would be denied the benefits of a free, over-the-air digital EPG. 

Why can't the Commission leave carriage of EPG services to the marketplace? 

Time Warner has sought compensation from Gemstar for carrying its analog EPG 
i- 

Both Congress and the Commission have long recognized that regulation is 
!iis1itIecl where marketplace inequities result in unfair competition. The market for delivery of 
<able h d s d  services is one such example. because the bottleneck power of cable operators gives 
Ihein :he tncentive to discnminate against unaffiliated service providers. In 1992, Congress 
iioi~id rhai they have the incentive as well: "The cable industry has become vertically integrated; 
~a l , le  operators and cable programmers often have common ownership. As a result, cable 
,.ipfraiors have the incentive and ability to favor their affiliated programmers. This could make it  
i i i c '  ~e difficult for noncable-affiliated programmers to secure carriage on cable systems."" 

This summer the Commission concluded that the competitive landscape has not 
improved sufficiently in the subsequent ten years to justify removing regulations. It determined 
:ha1 I I  sloiild retain program access rules because "in the absence of regulation, vertically 
intcgriited progammers have the ability and incentive to favor affiliated cable operators over 
1ioi:aifi;iaied cable operators and programming distributors using other technologies such that 
,onipctition and diversity in the distribution of video programming would not be preserved and 
pro-ec.ted ' ' I '  Cable operators have the same incentive and ability to discriminate against 
iinaffIii;~ted EPCs and in favor of  their own as they do to discriminate against unaffiliated cable 
pro:r,inimers. Therefore, preventing stripping of Gemstar's EPG advances congressional and 
(-0rnriiwon objectives, correcting for an insurmountable competitive obstacle in the market for 
dclivtr! of cable-based services. 

The navigation devices statute and accompanying regulations similarly recognize 
[!:e hcncfils of ensuring the availability 10 consumers ofnavigation devices separate and apart 
l'roin ! h o w  provided by cable operators. Preserving the continued access of consumers to 
(;elmsLiir'b independent digital program guide is consistent with the Commission's commitment 
i o  c!isurins the availability of alternative navigation devices, particularly in light of the FCC's 
i.;.c;,ni rec,.,gnit~on of inequities sufficient to Justify continued regulation in the cable industry. 

' .s. ., i cilei From David Ravi, Director, P r o g r a m n g  Services, Tune Warner Cable, IO  Peter c. B O y h  Iff. CO- 
P!wwli.r i i  (:itmstar-T~V Guide Iniemar~onal~ lnc.  ( J a n  29. 2002). 

' l ' N 2  c'ihl,: Act $3  2(a)(5). Congress's rarionale applies equally LO unaffiliated cable service providers 

' 5'' ' : ,  ,L' inplemenrarion ofrhe Coble Television Consumer Prorecrion and Competition Act of1992: Sunser 01 
1 I C ,  , J . . ~  Cimnic t  Prohibition Pm,qrrim 4ciesss Order. Report and Order, 17 FCC Rcd 12124, 7 65 (2002). 



* * * 

The Commission has ful l  authority and jurisdiction, and a great opportunity, to 
, I I ~  :rj)rct I.,rogam-relatedness in the digital context in a way that makes sense for, and facilitates 
!hL dr:\eloprnent of, digital services. It should accomplish this objective by remaining true to the 

g;ial nieaning of “program-related” adopted in the early 1990s and not tying its interpretation 
‘i) I P  I )  mmoded analoy technology. 

Please direct any questions to the undersigned. 

Sincerely, 

Llichael D Berg 

hod  I 41h Street, N W Suite 800 
h Jshington, D C 20005 
\ -  702) 783-8100 

SHOOK. HARDY & BACON L L P 
Jonathan D. Blake 
Amy L. Levine 
COVINGTON & BURLING 
1201 Pennsylvania Ave, N.W. 
Washington D.C. 20004-2401 
(202) 662-6000 

Counsel for Gemslur-TV Guide /nternationol, Inc. 

cc M.;. Jane Mago 
LIS. Susan €id 
\ I s .  Catherine Bohigian 
\Is Alexis Johns 
’vfr Paul Margie 
\I.;. Stacy Robinson 
Llr.  Kenneth Ferree 
Lfs. Marlene Dortch ( 2  copies) 


